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Dear Mr. Ackerman: = o -

We have your letter of February 7 in which you ask whether or

not this office has written an opinion interpreting the residence
requirenents as set forth 1n the old age assistance and general

esslstance statutes. You also ask whether or not, in our opinion,
& regulation requiring 25 years residence in each of these categories

would bge proper.

‘In answer to your first question, this office has not written
& formal opinion on this point. There was & letter written by the

Attorney General to the Welfave Commissloner stating an opinlon
had not been written authorizing a regulation requiring 25 years
residence under the general assistance statute.

The pertinent part of the statutes in question reads as

»tollows:

"70-202. Elicibility for asnlstance to the
needy aged.~- Asaistance shal] be grantéd
under this act to any person who: -
1, # » % " &
2. 1Is a citizen of the United States."

"70-602, Elicibility for general assistance.,
-- No person shall be entitled to genéral
assistance, or to recelve employment relief,
from any agency supported in whole or in part
by the state and any political subdivision
thereof who does not meet and maintain the
following requirements:

1. Is a citizen of the United States, or
& regldent of the United States continuously
for fifteen (15) years immediately preceding
date of application.”
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rThe coerdinal rule of statutory coustruction is that onz nust,
if possible, ascertuin the intent of the legislature. In re Starks

Estate, 82 P. 24 89%, 52 Ariz. %16, the couvt stated:

"In apcertaining the legislature's intent, the
Supreme Court is required to take into con-
slderation the language ugsed, its grommatical
congtruction, other ptatutes in parl materia,
the general policy of the state, and other
well known rules of construction.”

In considering the language used and the grammatiecal congtruc-
tion in the quoted part of Section T0-602, supra, one mignt interpret
the section as only setting forth the minimum requirements for general
assistence, Thig sectlion does read in the nezative., It states that
no person ghall be entitled to general assigtance * # # yho does not
meet and maintaln the following requirenents: It does not state
expressly that any person who meets these requirenenis is eligible
for general assistance. The pame argument could be advancedin inter-
preting Sectlon 70-202, supra, except that in that instance the
etatute is worded in the affirmative and therefore sets ths maximum
requirenents for eligibility to receive old age assistance but does
not sel the minimum requirements. 8ome support is given to this
construction in examining the eligilbility requirements throughout
the welfare act. In each category except gencral assistance, the
wording 1s in the affirmative, That 1s, assistance shall be granted
to eny person who meeta and maintains the follouwing requirements.
While in the general assistance category, the wording is in the
negative stating no person shall be entitled to assistance who does
not meet and maintain the following requirements. The presumption

- might be that the legislature had some reason for wording the

eligibllity requirements in the general assistance statute differcntly
than the eligibillity requirements in the other categories.,

We belleve, however, that the better interpretation of these
two sections is that the legislature has set forth the eligibility
requirements for assistance in the respective sections and any
person who meets all the requirements aset forth in Section 70-202
is eligible for old age assistance. If he does not meet these re-
quirements he 1s not eligible for old age assistance and a person
who meets all the requivements set forth in Scetion 70-602 is
eligible for gencral assistance. One well known rule of statutory
construction is the maximum "expressio unius est exclusio alterius”
which means, "the expression of one thing in a statute is the '
exclusion of another." Applying the rule to this particular set
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of facts, the expression of the eligibility requirements would
exclude any requirements inconsistent therewith.

A coﬁstruction'permitting the Welfare Board to either set
the mininug or maximum standards to either scction might well be
&n unconstitutional delegation of legislative pouer. '

In the case of‘Peters v. Frye, 71 Ariz. 30, 232 P, 24 176,
the Arizona court staltes alt page 35: .

"Delegation of povier to make the law is for-
bidden as necessarily involving discretion as
to what the lau shall be, but therc can be no
valid objection to & law which confers an
- authority or discretion as to its execution,
to be exerciscd under and in pursuance of the
law 1tself., 'The true distinction # # #
- is this: The legislature cannot delegate its
- power to make a law; but it can make a law to
delegate a power to determing some fact or
- state of things upon which the law makes, or
intends to make, 1its own action depend.’
Locke's Appeal, supra (72 Pa. %91, 508, 13
~Alpo in Hernandez v, Frohmiller, 68 Ariz. 242, 204 P, 24 854,
the court stated: o ' ' S

"The legislature may, however, leave to
edministrative officers, boards and com-
misslons, the duty to determine whether the
facts exist to which the law 1is itself re-
stricted. 1In all gsuch occasions, neverthe-
-less, the lexiglative body tust suvcound such
euthority with definlte sfandards, policles
and limitations to which such administrative
ofiicers, boards or comalsslons, mustc strictly
ednere and by which they avre strictly governed.

3K

When two constructions can be given to a statute, every effort
should be made to avoid making the statute unconstitutional; also
the legislative history of Section T70-602 reveals that when the bill
was first introduced, the resident requirement was tuenty-five (25)
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- years., - An amendment from the floor of the house of representatives
- changed the residence requirement to ten (10) years. The bill
- was finally passed with the resident requirement at fifteen (15)
~ ¥years. This history of the act 1s at least some indication that
the house of representatives did not intend to set only the minimum
‘eligibllity requirements for general assistance,

- For thepse reasons, in our opinion, the better construction of
~ :Bection 70-202 prohibits the welfarc board from making & regulation
pernitting persons not ciltizens of the United States to receive old
age assistance and the most logical construction of Section 70-602,
supra, would prohiblt the welfare board from making & regulation
requiring applicants to be residents of the United States for twenty-
'r%v2_£25 ~years, in place of the fifteen (15) ycars stated in the
statute, . ! . ‘ / - . : .

Veby truly yours,

' FRED 0. WILSON
_ Attorney General

 KENT A, BLAKE
- , Assistant Attorney General
KAB:f “ RS
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